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Hefker L’kulam: Torah and Shmitah (CBI)
David Seidenberg
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(Numb. 1:1:) “Then YHVH spoke unto Moshe in the Sinai wilderness (bemidbar Sinai).”
Why “in the Sinai wilderness”? From here our rabbis taught: The Torah was given through
three things: through fire, through water, and through wilderness. Through fire, as it says
(in Exod. 19:18), “Now all of Mount Sinai was smoking...” Through water, as it says (in Jud.
5:4), “YHVH, when You went forth from Seir... even the clouds dropped water.” Through
wilderness, as it says, “in the Sinai wilder-ness.” And why was it given through these three
things? Just as these are free (chinam) to all who come into the world, so too are the words
of the Torah free to all who come into the world. Thus it said (in Is. 55:1), “Ho, all who are
thirsty, come to the waters (of Torah); even if you have no money, come, get food,
eat...without cost.”
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“In the Sinai wilderness.” Why “in the Sinai wilderness”? Because whoever does not make
themself ownerless (hefker) like the wilderness cannot acquire the Torah. Therefore it says,
“in the Sinai wilderness.”

What is free and ownerless, open to all, is the only real possession in Torah one can acquire. This
is like what Rashi says about Sabbatical year produce: when you set aside some of your
grapevines for yourself, those are the grapes that you are forbidden to eat. Only the grapevines
you declared ownerless are you free to eat from. Maharal further explains that hefker means
not specifically given for the human species.
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Lev 25:5: You shall not reap the aftergrowth of your harvest, and you shall not pick the grapes you
had set aside [for yourself], [for] it shall be a sabbath of sabbaths, a year of rest, for the land.
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(2) You will not reap — to grab Shmitah produce (as your property), as you do other
harvests, but it shall be free (hefker) to all. (3) [and your grapevines] set aside — that you
barred and kept people away from them, not declaring them free/ownerless —(4) you will
not gather to store— but you may gather from what is declared hefker.
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(Maharal of Prague) The Torah is not related/relative to humanity, for humanity is
materialistic, but the Torah is idealistic, intellectual... and is separated from humanity.
Therefore the Torah was given through these three (fire, water, wilderness), for these
things are forever irrevocably ownerless (hefker), which shows they are not specifically for
(ownership by) people...

In Shmitah the principle is that rich and poor have the same rights and prohibitions -- the right
to eat from any field and the prohibition against hoarding any food. We are also forbidden to
hoard our Torah or to lord it over others through our learning. See Menachem Mendel of Vitebsk
at the end.
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Beit Shammai says: [That which is] made ownerless (hefker) only (for the sake of giving it)
to the poor is indeed ownerless. Beit Hillel says: it is not ownerless unless it is even
available (yufkar) to the rich, like in the Shmitah (sabbatical year).

In the Shmitah year, as Maimonides explains, every field becomes like the wilderness, hefker and
open to all. All means to rich and poor, to Jew and non-Jew, but also, to human and animal, and

to the wild animals -- just as the wilderness is by definition open to the wild animals, our human

fields become like the wilderness.
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The fruits of the seventh year can only be eaten as long as that species can be found in the
field, as it is stated (Leviticus 25:7) “And for your beast and for the wild animal thatis in
your land, all of its produce will be for food.” The whole time wild animals can eat from
this species in the field, one may eat what is in the home. When it has been finished (and
none is left for) the wild animal in the field, one must remove that species from the home.
And that is biur of the fruits of the seventh year.
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Why was it given in the wilderness? Because if it had been given in the land (of Canaan),
the tribe in whose border it was given would...say: I come first in claiming it. For that
reason it was given in the wilderness, where all would be equal (shavin) in claiming it. And
why else was it given in the wilderness? Just as wilderness is not sown or cultivated, so are
those who receive the words of Torah. They remove from them the yoke of government
and of society. Just as a wilderness does not get levied; so the progeny of Torah are progeny
of freedom (b’nei chorin).
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Itis a positive commandment to release [ownership of] everything that comes out of the
earth in the seventh year as it says, “and the seventh, you will release and forsake” (Exod
23:11). And one who locks up their vineyard or fences their field in the seventh year has
nullified a positive commandment, and similarly if one gathers all their fruits into their
house. Rather everything should be made ownerless and everyone’s hand equal (shavin -
having equal claim) as it says, “the poor of your people will eat.”
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Nationalism and tribalism are contrary to the spirit of the Torah, which belongs to all
humankind.

To become a wilderness in relation to the Torah also means to learn not for the sake of receiving
the fruits of one’s labor but for the sake of Torah itself. Like the wilderness and like the fields in
the Shmitah year, to remain uncultivated, to let what grows grow naturally.
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Why was the law given in the wilderness? To teach us that just as the wilderness is freely
open (mufkar) to all humanity, so the words of the law are free to all who desire to learn. So
no one should say: “I am a student of Torah and Torah was given to me and my ancestors,
while you and your ancestors were not... your ancestors were strangers”... Even outsiders
who immerse in Torah are equal to the high priest, as it says, “Which if a person (adam) do,
he shall live by them: I am the Lord” (Lev. 18:5). It doesn't say priest or Levite or Israelite
but person. Thus, “One Torah and one law shall be (for you and for the stranger living with
you)” (Num. 15:16).

The fundamental principle of Shmitah, and the fundamental fact about the giving of the Torah,
is that all are made equal, all have equal right and access, all treat each other with equality. And
this is the principle of Shekhinah as well.

Lev 25:6 And [the produce of] the Sabbath of the land shall be yours to eat for you, for your male
and female slaves, and for your hired worker and stranger residing with you. 7 And for the
domestic animal and for the wild animal
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(1) And the sabbath of the land will be [food for you] — you should not make use of them as a
property owner would, but all must be equal (shavim) as regards (Shmitah produce) —
you and your hired servant and your resident stranger. (2) [will be] food for you all — Only
that which has rested (from ownership) and been declared free to all may you eat, but not
that which has been horded/guarded by you. (3) for you and for your servants— Because it
states (Exodus 23:11) “the needy of your people may eat”, you might think the fruits are
forbidden as food for the rich. So scripture teaches: “for you, and for your servant” —
owners and servants are included (4) and for your resident stranger — Even non-Jews.

The acquisition of Torah is the opposite of the acquisition of property, and it teaches us about
how to live in equality with others even with all our differences (Maharal), how to become
interwoven with each other's lives and souls (Menachem Mendel of Vitebsk - last text). And this
is the same thing that Shmitah teaches us. But the giving of the Torah in the wilderness, and
making our fields like the wilderness in the Shmitah year, also teach us that an important way to
do this is to become like the wilderness, open to all.
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Even though creatures may all be from one species, there are differences that don’t reach
their essence -- this one is big and that small, this one has great strength, and that one is
not strong. But they are equal with respect to what reaches their essence... and so the
Torah is given universally, together, and is the singular fulfillment of the collective,
without extra and without lack (for any individual).

And this is the fulfillment of the species to the point that all will be equal, as it’s written,
“One Torah will there be for them all...” (Numb 15:20) And because of this the Torah was
given in the wilderness, which is an ownerless place, for the Torah would be the
fulfillment of the human species universally.
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The verse states that Yoav (David’s general) “was buried in his own house, in the
wilderness” (I Kings 2:34). The Gemara asks: Is that to say that his house was a
wilderness? Rav Yehuda said that Rav said: like a wilderness; just as wilderness is
freely open to all (mufkar lakol ), so too, Yoav’s house was freely open to all.

The lesson of Yoav’s house is to be open to the vulnerable, as one must be if one is sensitive to
Torah.

What are the connections to making oneself ownerless, making oneself naked, and making
oneself as nothing, and separating oneself from everything, as we read below? How are they
the same and how different? Is this the opposite of Yoav’s house, which was open to all and
included everyone?
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Another interpretation, [why] “in the wilderness”? Who is the one who fulfills the Torah?
One who makes themself like a wilderness and separates themself from everything.
(Numb. 21:19)
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The Gemara asks: And the Rabbis, what do they do with this verse: “I, wisdom, dwell
with cunning (arma)”? The Gemara answers: They require that verse in accord with
what R. Yosi son of R. Chanina said: Words of Torah do not endure except in one who
stands naked for them, as it says, “I, wisdom, dwelt naked (arma)” (Proverbs 8:12).R.
Yochanan said: Words of Torah do not endure except in one who makes themself like
nought, as it says: “From ayin (which can mean “from where” or “from nothing”) can
wisdom be found” (Job 28:12).
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For the level of the Torah is truly the most [connected to] the power of converts... for it
includes all and all participate in it... For this is why the Torah was given in the wilderness,
in a place unowned (makom hefker), so that even the nations are connected to the Torah.
And this is because of the level and stature of the supernal Torah, which is above all and for
all... [C]onversion in particular teaches us about the high stature of the supernal Torah.
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The Torah is only established in one who makes themself like an open wilderness (midbar
hefker) before those poor or rich in know-ledge, and who doesn’t think of themself as
greater than their friend. On the contrary, they should feel nullified in existence next to
them, and through this they are united and included within each other.

Equality, mutuality, openness, humanism (loving the stranger as well as one loves the neighbor),
sharing food with all the other species, sharing insights with each other, are what makes a
society Jewish, a wilderness a place of revelation, a field a source of spiritual sustenance.

David Mevorach Seidenberg
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